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VALLEY MOUNTAIN REGIONAL CENTER,)
RICHARD JACOBS, TARA SISEMORE- )
HESTER )
)

Counterclaimants, )

)

V. )

)

M.A.F., and JA., SPECIAL NEEDS )
ADVOCATES FOR UNDERSTANDING, and )
AUTISM REFORM CALIFORNIA )
)

)

)

)

)

)

)

)

)

Counterdefendants,

NOW COMES Counterclaimants Valley Mountain Regional Center (“VMRC”), Richard
Jacobs (“Jacobs’), and Tara Sisemore-Hester (“ Sisemore-Hester”) (collectively
“Counterclaimants’) pursuant to Federal Rules of Civil Procedure, Rules 13 and 14, to complain
against Counterdefendants M.A.F., J.A., Special Needs Advocates For Understanding
(“SNAFU") and Autism Reform California (“Autism Reform California’) (collectively
“Counterdefendants”) in the case of Z.F. v. Ripon Unified School District, et al., Case No. 2:10-
CV-00523-FCD-EFB. Counterclaimants demand ajury trial of all causes of action contained
herein.

JURISDICTION AND VENUE

1 Pursuant to Rules 13 and 20, jurisdiction exists over this Complaint in that the
liability asserted herein is derivative of the liability alleged by Plaintiffs against
Counterclaimantsin this case. Further, this action arises under, and jurisdiction is conferred on
this Court by virtue of Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 88 749 et seq.);
Title Il of The Americans With Disabilities Act (42 U.S.C. 88 12131 et seq.; 28 C.F.R. Part 35);
Title 111 of The Americans With Disabilities Act (42 U.S.C. 88 12182 et seq.); and 42 U.S.C. 8
1983.
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2. Venuein this caseis proper in the United States District Court for the Eastern
District of California because a substantial part of the events or omissions giving rise to the
controversy between the parties arises within the territoria jurisdiction of this Court.

THE PARTIES

3. Counterclaimant VMRC is, and at all times mentioned herein was, a private non-
profit entity with its principa place of businessin Stockton, California. VMRC contracts with
providers of autism treatment services to assist individuals with developmental disabilitiesin San
Joaguin, Stanidaus, Amador, Calaveras and Tuolumne counties.

4. Counterclaimant Jacobsis, and at all times mentioned herein was, a citizen of the
State of California. Jacobsis currently employed as the Executive Director of VMRC. Heis
responsible for overseeing all aspects of VMRC'’ s operations. Jacobs has an esteemed reputation
for his ability, honesty, integrity and professionalism, al of which are integral to the discharge of
his dutiesin histrade or profession and his relationships with his clients.

5. Counterclaimant Sisemore-Hester is, and at all times mentioned herein was, a
citizen of the State of California. Sisemore-Hester is currently employed as the Coordinator of
Autism Servicesfor VMRC. Sisemore-Hester has an esteemed reputation for her ability,
honesty, integrity and professionalism, al of which are integral to the discharge of her dutiesin
her trade or profession and her relationships with her clients.

6. Counterdefendant SNAFU is, and at all times herein mentioned, was a private
nonprofit 501(3)(c) organization based in the State of California. According to the
organization’s website, SNAFU is allegedly “dedicated to improving the lives of children and
adults with disabilities.” Counterclaimants are informed and believe, and thereon allege, that
SNAFU was co-founded by M.A.F. and Shirley Nutt.

7. Counterclaimants are informed and believe, and thereon allege, that
Counterdefendant Autism Reform Californiais, and at all times herein mentioned, was a
nonprofit organization based in the State of California allegedly concerned with the reform of
autism services in the California. Counterclaimants are informed and believe, and thereon

alege, that M.A.F. isaco-founder of Autism Reform California.
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8. Counterdefendant M.A.F. is, and at all times mentioned herein was, a citizen of
the State of California. M.A.F. isthe mother of Plaintiff Z.F.
0. Counterdefendant J.A. is, and at all times mentioned herein was, a citizen of the
State of California. J.A. isthe mother of Plaintiffs L.H. and JH.!
NATURE OF THE ACTION

10. Thisisan action for defamation and malicious prosecution arising out of
Counterdefendants’ unlawful smear campaign directed against Counterclaimants. As set forth
herein, Counterdefendants have repeatedly made defamatory statements regarding
Counterclaimants.

11. Further, Counterdefendants filed a baseless complaint against Counterclaimantsin
2008, alleging causes of action against Jacobs and Sisemore-Hester that are not avail able against
individual defendants.

12.  Then, just two years later, Counterdefendants filed an equally frivolous lawsuit
against Counterclaimants, and, again, alleged causes of action against Jacobs and Sisemore-
Hester that are not available against individual defendants (herein referred to as“VMRC Action
™).

GENERAL ALLEGATIONS

13.  Counterclaimants are informed and believe, and thereon allege, that, in doing the
things complained of herein, Counterdefendants, and each of them, conspired and agreed among
themselves to cause Counterclaimants to sustain injury and damage as herein alleged.

14. VMRC has an established process for providing servicestoitsclients. After an
initial assessment, VMRC employees work with the family of an autistic child to explore the
appropriate treatment options. Based on al relevant factors, the child’'s family along with
clinical and educational input from VMRC, create an Individual Education Plan (“IEP’) which
sets forth the major outcomes to be achieved for the child and the family, as well as an

itemization of the programs and services necessary to achieve those outcomes.

! Counterclaimants possess the true and full names of Counterdefendants M.A.F. and J.A.
However, in the interests of protecting the identities of the minor Plaintiffs, Counterclaimants
have not included Counterdefendants’ full names in their Counterclaim and Complaint.
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15. A child’sIEP involves both active family participation and direct and consultative
treatment from VMRC personnel. Families are expected to strictly adhere to their child' s IEP.

16. On or about April 16, 2008, Counterdefendants M.A.F. and J.A., on behalf of
themselves and their minor children, commenced and filed a civil lawsuit against
Counterclaimants, among other persons and entities, in the Eastern District of California
(hereinafter referred to as“VMRC | Action”). VMRC | Action aleged violations of: 20 U.SC.
88 1400 et seq.; Section 504 of the Rehabilitation Act of 1973; Title Il of the Americans With
Disabilities Act; due process rights; the Unruh Civil Rights Act; and 42 U.S.C. § 1983. The case
was entitled Z.F. v. Ripon Unified School District et al., Case Number 2:08-cv-00855-GEB-

JFM. A true and correct copy of the Complaint is attached hereto as Exhibit A.

17. Counterdefendants M.A.F. and/or J.A. improperly named Jacobs and Sisemore-
Hester as defendantsin VMRC Action |, despite clear legal precedent establishing that the
claims were not viable against individual defendants.

18.  Specifically, M.A.F. and/or J.A. alleged that they were unlawfully denied
intensive behavior treatment for Autism Spectrum Disorder at local government agencies
contracted by the Department of Education due to the éligibility criteriaand referral process set
forth in the Early Intensive Behavioral Treatment (“EIBT”) Program, Procedures and Guidelines
document, which set the parameters under which autistic children qualified for treatment.

19. In response to the VMRC Action | Complaint, Counterclaimants argued that the
action should be dismissed on the grounds that Plaintiffs failed to exhaust their administrative
remedies, and because Jacobs and Sisemore-Hester could not be held liable in their individual
capacities. On November 7, 2008, Judge Garland E. Burréll, Jr. of the Eastern District of
Californiadismissed VMRC Action | on the grounds that Plaintiffs failed to exhaust their
administrative remedies. The Ninth Circuit Court of Appeals unanimously affirmed the
dismissal on February 10, 2010.

20. Counterclaimants are informed and believe, and thereon allege, that
Counterdefendants have made derogatory statements regarding Counterclaimants, and made

false and defamatory statementsto, inter alia, parents seeking EIBT services from VMRC.
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111

111

21.  Counterclaimants are informed and believe, and thereon allege, that M.A.F.
and/or J.A. made false and defamatory statements concerning Counterclaimants to other parents
seeking EIBT services. Recently, Sisemore-Hester had an e-mail exchange with Gabriela
DeVebiss (“DeVelbiss’). Inthisexchange, DeVelbiss stated that she would not permit VMRC
employees to be present at her son’s IEP. Further, DeVelbiss also referenced VMRC Action |1
in amanner suggesting, incorrectly, that VMRC personnel could be excluded from the IEP. A
true and correct copy of this e-mail exchange is attached hereto as Exhibit B.

22.  Counterclaimants are informed and believe, and thereon allege, that M.A.F.
and/or J.A. is aligned with and acting in concert with DeVelbiss, and further, that M.A.F. and/or
J.A. made false and defamatory statements regarding Counterclaimants to DeVelbiss to induce
her to criticize and refuse to cooperate with VMRC.

23.  Counterclaimants are informed and believe, and thereon allege, that M.A.F.
and/or J.A. have made false and defamatory statements to reporters or online news organizations
regarding Counterclaimants, which subsequently proved inaccurate.

24.  On March 20, 2010, the website Examiner.com published an article entitled
“Gatekeepers preventing children’s access to therapy resultsin class action suit.” The story
contained numerous incorrect and blatantly misleading factual assertions, including some made
by M.A.F. and/or JA. A true and correct copy of this articleis attached hereto as Exhibit C.
Upon being notified of the numerous factual errors contained in the article, Examiner.com
removed the article from its website.

25. Specificaly, the Examiner.com article referenced in Paragraph 24 contained the
following false and defamatory statements:

111

111

111

111
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“ABA isatherapy that can be highly effective for many autistic children in
curbing the symptoms of autism. However, the VMRC requires potential
clients to go through a rediagnostic process if the child was not diagnosed by
an “approved’ physician. If the child succeeds in jumping through this and
many other flaming hoops of fire, they may be approved to receive ABA.
The criteria the child must meet to first be approved to receive ABA and then
subsequently continue to meet isvery rigid and not at al individualized as
IDEA requires....Parents must then agree (that is IF they are given the
chance to see exactly what they are agreeing to) a 53 page document called
the Program, Procedures and Guidelines of PP&G.”

“To date, | have found no other child that has received intensive ABA
without theillegal criteriaof EIBT.”

“[My son] is atrue success story that never would have happened if we
allowed the EIBT criteriato stop us from helping our son. Unfortunately,
there are hundreds and hundreds of kids that have not had the same
opportunity as our son.”

“The short sighted and illegal actions of denying these kids the possibility of
anorma life may save the school district funds in the short run, but will now
burden taxpayers with the exponential costs of supporting these future adults
for the rest of their natural lives because they will never have the skills to be

financially self sufficient.”
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Iy

26.

“VMRC only alows providers to be vendorized IF they agree to adhereto
the PP& G (which violates numerous laws under IDEA and the California Ed
Code) and IF they agreeto NOT accept private-pay. That meansthat if a
parents [sic] wants to private pay for an assessment and/or services, thereis
not a single company in the five-county region VMRC serves that is allowed
to do this. (Recently, VMRC has informed the ABA providers that they can
accept private pay, but if you call and act like you are a parent, you won’'t get
areturn phone call or email.)”

“We have many parents that are not eventold ABA isavailable. Casein
point is the parent of two children whose children were receiving 40
hour/week programsin the Bay Area. When she moved here, the school
district told her they had nothing like that available. Later when asked at a
tape-recorded |EP why she was never told, the school district said they
would respond in writing. We are still waiting for such aresponse.”

“EIBT isaresearch project. Data generated by the subjects has been used in
several published studies and VMRC has even given money to some of the
ABA providersto fund the studies. One of the ABA provider company’s
owners, Jane Howard, is one of the lead researchers for one of the studies
whom | believe (although not positive) received $500,000 from VMRC to
conduct thisresearch. Her husband happensto be Rick Ingraham of DDS
(Department of Developmental Services) who is ahigh-level officer with
DDS that has the power to influence funding and other policy which has

nicely lined hiswife Jane’s pockets.”

In addition, on December 24, 2005, the website Recordnet.com published an

article quoting M.A.F. which contained false and defamatory statements regarding

Counterclamants. A true and correct copy of this article is attached hereto as Exhibit D.

Iy
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111

27. Specificaly, the article referenced in paragraph 26 contained the following false
and defamatory statements:

e “That worries some parents, including Ripon mother Shirley Nutt. ‘It tells
you these are the exact, specific things that your child hasto do to remainin
that program, or you're gone,” she said. Nutt said the rules discriminate
against children who are slow to progress. [M.A.F.] agreed, adding that
special education should be tailored to a child' s needs, and not to any
agency’ s criteria”

28.  Counterclaimants are informed and believe, and thereon allege, that M.A.F.
and/or J.A. and/or SNAFU and/or Autism Reform California posted false and misleading
information on the website of Autism Reform Californiain order to disparage and defame
VMRC and Sisemore-Hester. Further, Counterclaimants are informed and believe, and thereon
alege, that M.A.F. and/or J.A. and/or SNAFU and/or Autism Reform California surreptitiously
recorded the statements of Sisemore-Hester for the purpose of publishing them out of context
and in afashion which would disparage Sisemore-Hester and VMRC.

29.  Thehomepage for Autism Reform Californiarecently displayed several
disparaging remarks concerning Sisemore-Hester, as well as several out of context statements by
Sisemore-Hester which were contorted to support Counterdefendants' and Third-Party
Defendants' smear campaign against Counterclaimants. A true and correct copy of Autism
Reform California’ s homepage is attached hereto as Exhibit E.

111

111

111

111

111

111

111
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30.  Specificaly, the website autismreformcalifornia.com displayed the following

false and defamatory statements:

Iy
Iy
Iy
Iy

“EIBT isonly offered to elite autistic children....Autism agencies wishing to
set up business within this region must agree to implement and enforce these
criteria, which are outlined in a 53-page policy formerly known as * Region 6
Early Intensive Behavorial Treatment 4-Way Agreement’. Several agencies
who attempted to apply for vendorization with Valley Mountain Regional
Center, who disagreed to this policy were not alowed to open their business
here, continuing to limit autism business operations and financial
disbursements of public autism monies to five autism agencies.”

“VMRC' s autism coordinator confirmed on the record that attendance to an
EIBT meeting is by invitation only. To date, publicly funded EIBT meetings
are not publicly disclosed and are held discretely.”

“Public and private agencies, namely Valley Mountain Regional Center
(VMRC), San Joaquin SELPA, Stanislaus SELPA, Family Resource
Network, and four autism agencies...collaborated on the development of an
autism service delivery model that discriminates against children through the
policy’ s entrance, continuation, and exit criteria....VMRC’ s autism
coordinator, Tara Sisemore-Hester has been audio recorded in an |EP
meeting to say that sheisthe ‘gatekeeper’ of EIBT and indicated on record
that every kid who gets EIBT goes through her desk....[T]he EIBT PP & G
policy and its autism service delivery model violates federal and state specia
education laws and regulations and violates parents and children’s U.S.

Consgtitutional Rights under Equal Protections [sic].”
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31

“To date, thisillegal criteria continues to be implemented against children to
support the selfish interests of agencies and their representatives: to pay for
expensive intensive ABA treatment to only those children who, according to
Dr. Kludt, would ‘makeit....” Tara Sisemore-Hester offered this irrelevant
but interesting piece of information during an Autism Connection meeting
(and at severa |EP meetings) saying that Non Public Agencies...stand to
‘make alot of money’ through this collaborative service modd ....While
rumors continue that EIBT and other VMRC services are lucrative for
VMRC contracted providers, and while we may call for an investigation into
the possible misappropriation of state and federal funds, Autism Reform
California’ s primary focus is to aert the public about the EIBT' s illegal
provisions as it continues to operate underhandedly and outside the legal IEP

process, and rally support to end its existence through the legal process.”

Counterclaimants are informed and believe, and thereon alege, that M.A.F.

and/or J.A. and/or SNAFU and/or Autism Reform California posted additional false and

midleading statements on the Autism Reform Californiawebsite. A copy of the relevant web

page is attached hereto as Exhibit F.

Iy
Iy
Iy
Iy
Iy
Iy
Iy
Iy
Iy
Iy
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32. Specificaly, the website autismreformcalifornia.com displayed the following

false and defamatory statements:

“As agreen but passionate parent of a newly-diagnosed son with autism
experienced the deceptive implementation of an autism policy known as The
4 Way Agreement, she launched awebsite to report on the discriminatory
provisions contained in the 53-page contract that she was being required to
sign if she wanted her son to enter into the intensive EIBT program....After a
settlement agreement and the filing of the original class action lawsuit, the
parents on behalf of their son with autism survived a 9th Circuit Court of
Appeals decision, which, while affirming the District Courts[sic] decision
regarding students who did not exhaust their administrative claims, in fact
allowed those parents who did exhaust, either by settlement or by hearing, to
pursue additional claimsin federal court. The resulting 2010 amended class
action complaint was amended and filed.”

“One of the mgjor concerns among parents and caregivers involves nepotism
and misuse of government monies. VMRC'’ s autism coordinator of services
Tara Sisemore-Hester has gone on record many times to remind families that
NPA’s (Non Public Agencies) stand to make alot of money in the EIBT co-
funded supposedly collaborative model of intensive autism treatment
program known as “EIBT” which offers 35-40 hours of one-to-one
intervention....Many parents and caregivers believe...that it is high time for
Federal and State investigators and lawyers to look into the matter, request
for al accounting documentation, and investigate the nepotistic transfer of
EARLY START and EIBT public dollars that seems to be making alot of
money for ABA Agencies CVAP, Pathways, B.E.S.T. per Ms. Tara

Sisemore-Hester' s comment.”
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33. Counterclaimants are informed and believe, and thereon allege, that
Counterdefendants M.A.F. and/or L.A. direct the actions of, or are otherwise directly affiliated
with SNAFU.

34. Counterclaimants are informed and believe, and thereon allege, that M.A.Fisa
co-founder of SNAFU, and that she remains aligned with SNAFU’ s current coordinator.

35. Counterclaimants are informed and believe, and thereon allege, that SNAFU, at
the direction of and with the participation of M.A.F and/or J.A., has made false and defamatory
statements regarding Counterclaimants. Sisemore-Hester was informed by several parents that,
while attending a SNAFU meeting, they were warned by SNAFU members not to trust VMRC,
and further, that numerous disparaging remarks were made about Sisemore-Hester and VMRC.

36. In addition, SNAFU’ s website contains numerous defamatory statements
regarding VMRC and Sisemore-Hester, as well as a misleading description of the EIBT program.
A printout of SNAFU’s website is attached hereto as Exhibit G.

37.  Specifically, SNAFU’s website contains the following defamatory statements:

e “Whilethe question of legality isleft up to attorneys and courts, you should
be aware that a 2008 due process decision found the EIBT PP& G in conflict
with the federal law IDEA on severa points....Y ou should also know that a
class-action lawsuit has been filed in the Eastern District of the Federal Court
regarding EIBT and how it has harmed children. SNAFU isnot a party to
this lawsuit. However, many SNAFU children have been harmed by the
criteriaand politics of the EIBT program.”

e  “You should also know that some providers and VMRC have attached
additional criteria such as Therapeutic Pathways/Kendall School observation
policy released in July 2009 which includes a policy that, on itsface, is
retaliatory in nature. Specifically it statesthat if a parent has made a
complaint about the program, Therapeutic Pathways/Kendall school can
have their attorney present for your parental observation. Some parents have

reported they are no longer alowed inside the Kendall School building and
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38.

must pick up and drop off their children outside the classroom. Parents may
wish to explore their feelings about leaving their children in a place they are
not allowed to observe and/or observe under very strict guidelines.”

e  Weknow of many children and their parents who were not even told about
the existence of EIBT. We know of parents that were talked out of the
program ("oh, that program is a much more restrictive program than the
county autism program), your child doesn't qualify for this program, thereis
awaiting list (or interest list), etc. One VMRC staff person has repeatedly
indicated she controls who gets EIBT and who doesn't.... Thisisincorrect.....
If an authority figure at VMRC touts she controls who gets EIBT and who
doesn't, that flies directly in the face of this comment. Additionally, many
parents have reported that they were not given the full continuum of
placement options to consider. And even if they were, signing the 53-page
PP& G document was a requirement for their child to receive ABA therapy.
By removing choices, the ‘types of intervention children would receive’ was
l[imited and parents were not given enough information and options to make
fully-informed decisions.”

Counterclaimants are informed and believe, and thereon alege, that

Counterdefendants M.A.F. and/or J.A. have made defamatory statements regarding VMRC and

Sisemore-Hester during |EP meetings. During several such meetings attended by Sisemore-

Hester, M.A.F. and/or J.A. referred to the VMRC Action Il against VMRC in a defamatory

manner by implying that the claims against VMRC and Sisemore-Hester had legal merit. In

doing so, M.A.F. and/or J.A. attempted to disparage both VMRC and Sisemore-Hester in front of

parents seeking EIBT services.

Iy
Iy
Iy
Iy

-14-

COUNTERCLAIM AND COMPLAINT - CASE NO. 2:10-CV-00523-FCD-EFB




© 00 N o o -~ w N Pk

N N D N N N NN DN R R R R R R R R R
0o N o oo A WON R O ©W 0O N o0~ N - O

v

ase 2:10-cv-00523-FCD-EFB Document 21  Filed 07/12/10 Page 15 of 80

CAUSESOF ACTION

COUNT ONE FOR LIBEL (Cal. Civ. Code § 46)

(Against All Counterdefendants)

39. Counterclaimants hereby incorporate by reference and reallege each of the
allegations contained in paragraphs 1 through 38, inclusive, as though fully set forth in their
entirety in this cause of action.

40. At dl times herein mentioned, Counterclaimants have enjoyed a good reputation
both generally and in their respective occupations.

41.  Counterclaimants are informed and believe, and thereon alege, that M.A.F.
and/or J.A. were the agents of SNAFU and/or Autism Reform Californiaand in doing the things
hereinafter alleged were acting within the course of and scope of such agency and the permission
and consent of SNAFU and/or Autism Reform California.

42.  Asaleged in paragraphs 30, 32, and 37, Counterclaimants are informed and
believe, and thereon allege that, M.A.F and/or J.A. and/or SNAFU and/or Autism Reform
Cdlifornia published statements on their websites which are attached hereto as Exhibits E-G.

43.  The publications were made of and concerning Counterclaimants and were so
understood by those who read the publications.

44.  Thefase and misleading statements identified in paragraphs 30, 32 and 37 above
are false as they apply to Counterclaimants because they misrepresent the nature of the EIBT
program, imply that the EIBT program isillegal, and improperly impute false motives for
Counterclaimants’ performance of their occupations.

45.  Thefase and misleading statements identified in paragraphs 30, 32, and 37 above
are libelous on their face. They clearly expose Counterclaimants to hatred, contempt, ridicule
and obloquy, and further, have atendency to injure Counterclaimantsin their respective
occupations because they disparage Counterclaimants’ abilities and motivations for providing

services to disabled children and their families.
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46.  Counterclaimants are informed and believe, and thereon alege, that the
statements identified in paragraphs 30, 32 and 37 above were seen and read by persons residing
in and around California.

47.  Asaproximate result of the above-described publications, Counterclaimants have
suffered loss of their reputation, shame, mortification, and hurt feelings all to their general
damage.

48.  Asafurther proximate result of the above-described publications,
Counterclaimants have suffered injury to their business, trade, profession or occupation.

49.  Counterclaimants are informed and believe, and thereon allege, that the above-
described publications were published by M.A.F. and/or J.H. and/or SNAFU and/or Autism
Reform Californiawith malice, oppression, and fraud, and thus, Counterclaimants seek an award
of punitive damages.

COUNT TWO FOR SLANDER (Cal. Civ. Code § 46)

(Against All Counterdefendants)

50. Counterclaimants hereby incorporate by reference and reallege each of the
allegations contained in paragraphs 1 through 38, inclusive, as though fully set forth in their
entirety in this cause of action.

51.  Counterclaimants are informed and believe, and thereon allege, that M.A.F.
and/or J.H. and/or SNAFU and/or Autism Reform California spoke the words of and concerning
Counterclaimants alleged in paragraphs 21-22, 25 and 27 above.

52.  Thewords were heard by DeVelbiss and other persons residing in California
whose names are not known to Counterclaimants.

53.  Thesewords were slanderous per se because they accused Counterclaimants of
improper motives in performing their respective occupations, falsely described the EIBT
program and its legality, and further, damaged the reputations of Counterclaimantsin their
business, profession or occupations.

111

111
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54.  Thewords uttered constituted fal se statements because they misinformed parents
of children seeking EIBT treatment, they disparaged the reputation and motivations of
Counterclaimants, they incorrectly asserted that Counterclaimants policies wereillegal, and
falsely stated that Counterclaimants have improper financial motives for providing their services.

55.  Thewords carried a defamatory meaning because, as alleged in paragraphs 21-22,
25 and 27, parents of children seeking EIBT services were misled as to the legality of
Counterclamants programs, and because the words disparaged Counterclaimants’ reputations
and motives for performing their occupations.

56.  Asaresult of the above-described words, Counterclaimants have suffered general
damages to their reputations.

57.  Asafurther proximate result of the above-described words, Counterclaimants
have suffered injury to their business, trade, profession or occupation.

58.  The above-described words were spoken by M.A.F. and/or J.A. and/or SNAFU
and/or Autism Reform Californiawith malice, oppression and fraud, and thus an award of
exemplary and punitive damages isjustified.

COUNT THREE FOR MALICIOUS PROSECUTION

(Against Counterdefendants M .A.F. and J.A.)

59. Counterclaimants hereby incorporate by reference and reallege each of the
allegations contained in paragraphs 1 through 29, inclusive, as though fully set forth in their
entirety in this cause of action.

60.  Counterdefendants M.A.F. and J.A. initiated the aforementioned VMRC Action |
in 2008.

61. VMRC Action | wasdismissed by the Eastern District of Californiain 2008. The
dismissal was upheld on appeal by the Ninth Circuit Court of Appealsin 2010. Therefore,
Counterdefendants pursued their clamsto alegal termination in favor of Counterclaimants.

111

111

111
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62.  Counterdefendants M.A.F. and J.A. acted without probable cause in bringing
VMRC Action I. In fact, Counterdefendants M.A.F. and J.A. knew, or should have known, that
VMRC Action | was not legally tenable at the time they filed their complaint because they had
failed to exhaust their administrative remedies prior to the commencement of the lawsuit.
Further, in their Complaint in VMRC Action I, Counterdefendants M.A.F. and J.A. asserted
claims against Jacobs and Sisemore-Hester under statutes which do not permit claims against
individuals. Yet, Counterdefendants M.A.F. and J.A. persisted in the prosecution of VMRC
Action | until the Ninth Circuit affirmed the Eastern District of California’s dismissal of the case.

63. No circumstances sufficiently strong existed at any time on which a suspicion
could have been founded to warrant a reasonable person's belief that the allegations set forth in
VMRC Action | were true, or that Jacobs or Sisemore-Hester could be held individually liable as
Counterdefendants alleged.

64.  Asadirect and proximate result of the Counterdefendants’ acts and omissions, as
set forth above, Counterclaimants have been damaged in such sum as may be proved at the time
of trial, including but not limited to the sums expended by Counterclaimants in defending against
VMRC Action I.

65. Counterdefendants acted with malice and oppression toward Counterclaimantsin
bringing VMRC Action | in that the Counterclaimants knew or should have known their causes
of action were not legally viable.

66. Counterdefendants openly disparaged and discredited the work of Jacobs,
Sisemore-Hester and VMRC, despite the fact that each of the minor Plaintiffsin the VMRC
Action | has received the educational opportunities originally sought.

67. Furthermore, Counterdefendants have continued to provide false and misleading
information concerning Counterclaimants to various organizations and parents seeking services
through VMRC. Counterdefendants’ motive in doing so was to harass and tarnish the reputation
of Counterclaimants.

111

111
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68.

reason of the foregoing, Counterclaimants seek an award of punitive and exemplary damagesin

In so doing, Counterdefendants acted with malice, oppression and fraud. By

such sum as will punish such conduct and set an example of the Counterdefendants M.A.F and

J.A., in such sum as may be deemed appropriate.

WHEREFORE, Counterclaimants pray for judgment in their favor and an order granting

PRAYER FOR RELIEF

the following relief against Counterdefendants :

1.
2.

DATED: July 12, 2010

For damages in an amount according to proof at the time of trid;

For punitive or exemplary damages in an amount sufficient to punish or set an
example of Counterdefendants;

For an appropriate temporary restraining order, preliminary injunction, and
permanent injunction;

For reasonabl e attorneys’ fees, where authorized by statute or contract;

For costs of suit incurred herein; and

For such other and further relief as this Court deems just and proper.

SEYFARTH SHAW LLP
G. Daniel Newland
CassandraH. Carroll

By__ /S CassandraH. Carroll

Attorneys for Counterclaimants
VALLEY MOUNTAIN REGIONAL
CENTER, RICHARD JACOBS, and
TARA SISEMORE-HESTER
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